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Welcome

| wish to thank Arthur Zegelbone and the State Dpent for offering me this
unique opportunity to address you on copyrightessiliknow that this is a

delicate moment in the relations between the Urftiedes and China with respect

to trade and copyright. | hope that what | haveap will add something
constructive to the discussion.

| don’t think I'll be repeating what, no doubt, ybave heard time and time again

during your visit. | know you are near the culmioatof your trip, which

certainly must have been busy and hectic. Pleaddrée to relax and to interrupt

to ask questions. And of course, let me join thaymathers who have welcomed
you to the United States.

Don’t worry if | can’t finish my presentation. Yowguestions will be more
important. Anyway, in a few days | expect to pl#as paper on the web, in
English, using a private URIhttp://www.studiolo.org/IP/infringement.htm

| know you are here to learn something about howotdrol infringement. | hope
you are not too disappointed when you discovernhatesponse may be
circuitous. My plan is to deconstruct the problemd discuss infringement as a
phenomenon that stems from cultural and econorsies

| will also talk about the way the administratioihcopyright operates (or is
supposed to operate) in the United States — incpéat about the so-called
“Copyright Bargain” imposed upon copyright userd areators, by the US
Constitution.



Short Biography

A bit about me: My background is academic — | ammid as an Art Historian
and have taught art history in the university systds you will soon discover, |
know precious little about international econonacsl world trade.

As for copyright, my personal concerns are two-f@a one hand | want to enjoy
unimpeded access to the scholarly resources |foeedsearch and want to feel
confident that | can publish my work in an accegi@mosphere.

On the other hand, professionally, | am a photdgeapand want the support of a
legal structure that will protect my work from imfgement and provide safe and
responsible markets for their distribution. Butasreator of intellectual
properties, | often have to use the work of othkershat regard, | also need to
secure reasonable access to the sources upon Wwhigst rely — be they in
copyright or not.

Unfortunately, in recent years we have witnessdrhenatic change in a
copyright environment that has been demanding tylaier control over
copyrights. The copyright world has been becomimmgenand more restrictive,
and bit by bit has been losing its traditional #taty. For me, as an individual,
this manifests as making it harder to find andthgeon-line tools needed for
research, teaching and scholarship. The same appleducators, artists and
scholars all over.

My writings and publications focus on the rightssoholars and teachers and on
the so-called exceptions to copyright that haventzeeved out for those who
teach, research and comment on works that areistiér copyright.

I’'m opposed to the way the copyright industry hissmapted to make all uses of
copyright materials “pay-as-you-go.” | call thenetttopyright cartels.” And |



object to their language of intimidation and deféiorathat they employ to
stigmatize anyone who disagrees with them.

Disclaimers

The opinions stated here are not necessarily thiokee US Government, the
State Department (our gracious hosts), ASCAP, RIA#e Motion Picture
Association of America, or any similar industry gpowhose function it is to
maximize financial gain received from the admirastn of copyrighted
materials.

What follows is offered with no intent to descrid& copyright law completely. |
am not an attorney, and for that reason you musassume that I'm giving legal
advice or that | know every convolution of the U8p@right code.

The most important question before us — as | seésihot to figure out how to
make copyrights “air-tight,” and to enforce univarsompliance, but to
distinguish between those materials that might begirotected loosely, for the
benefit and welfare of society and other creatams, those that ought to be
protected tightly enough to guarantee the copyrgitter his rightful
commissions and royalties.

To begin, we must acknowledge that nearly every wewk, in some way,
depends upon the work and inventions of otherthinsense nobody’s work is
wholly his own. The English 17th-century poet J&lonne tells us that “no man
is an island” — meaning that all mankind is intencected and is in debt to each
other. As a member of a civilized society, | ackiedge that | owe a debt to
those who came before me, and feel obliged towhsas I've learned down to
those who will follow.

Today there are alternate ways to protect andilolig& your work besides hard
copyright. The Creative Commons, offers a varidtgamtracts to which users
must adhere that parses the rights and privilefjespyright so that some uses
will be understood to be free and others in exckdngremuneration. [See
creativecommons.org]



Politics of Intellectual Property

| understand that you've visited the New York DOdtAttorney’s office to learn
about prosecuting copyright infringers and havebplhdy surveyed some of the
techniques used by organizations like ASCAP and/RIA

If they spoke to you like they speak to us, herAnmerica, doubtlessly they told
you about the copyright “thieves,” “pirates,” anerpaps even the so-called
“copyright terrorists” who engineer massive effddsgnore the copyrights they
administer.

Let there be no doubt, indeed, there are crimiogities, here at home and
abroad that seek to publish and sell copyrighteténads, movies, music, books,
etc., without paying just dues to the copyright even And the same applies to
trademarked items. In this talk I'll be focusing stig on copyright issues, and
hopefully will bring some degree of nuance to thewe observation.

Because infringement is so easy, copyright deletdgps more than other kinds,
are obligations of honor. The extent to which cagiyis are respected is a
measure of a society’s level of self-esteem. Whmmtries prosecute flagrant
copyright violators in their midst, it gives thetretmoral authority to expect to be
treated in the marketplace with respect and aly fasrthey treat others.

Perhaps ASCAP and RIAA told you about the substhatims of lost revenue
they suffer at the hands of these so-called unstoup copyright infringement
practitioners.

I've often wondered how these copyright administrsicalculate their claimed
losses, and what purpose their calculations sartteeir quest to plug all the leaks
in their ship of copyrighted properties.

Certainly, they want their figures to be as comniagénd shocking as they can
be — to alert both infringers and the governmeaighorities of the magnitude of
their losses and their iron will to bring allegedringers to the bar of justice.

In this, we are witness to a public relations caigma suspect, therefore, that
their claimed figures are skewed. | may be wrorigoarse, but | suspect that
they are reporting an estimate of the sum of winait fosses might bié
copyright control were perfectly tight, and, mangoortantly,if each claimed
infringing act were to be counted as lost revenue.

They probably do not calculate the number of curirginingers who, under
different circumstances, would not turn their ildégurchases into legal ones.
With perfect enforcement, therefore, | suspectrthesumed market would
shrink. Quite conceivably, in this way their figarare exaggerated —
manifestations, at best, of thinking the worst.tSexaggerations exist to serve



their own ends — to increase the sympathetic respohthe public. Whatever the
statistical truth may be, it is their well-knowraptice to fabricate their own
demons.

Moreover, their figures may well include the numbéworks that ordinarily
would be used without compensation under US armatnational codes of “Fair
Use.” “Fair Use” covers the uses by newspaperslamgress, by teachers,
scholars and commentators of all sorts, and byharglipeople in their daily
course of life. (We’ll touch upon this later.)

They also don’'t acknowledge that some degree dfifigement” actually helps
increase sales and builds their market — both therent market and future
markets. As with so many things, people must bergan opportunity to learn
how crucial and/or significant the use of copyreghtnaterials is to their work

and life-style before they will invest in their phiase. They must have faith in the
transaction and feel secure that they are gettieg tmoney’s worth. Infringement
plants seeds for future growth.

Two short examples:

When | was young, tobacco companies used to givéee samples —
little packs of four cigarettes ostensibly to imlbae new products, but it is
more likely that this tactic served to generatearibiooked” smokers.
That’s not infringement, exactly, but it was une#itiand insidious.

When personal computers first appeared, one detdding word-
processing programs was one called “Word-Star.”yJoptection was
still in its infancy and relied primarily upon han@ccordingly, stolen
copies of Word-Star were ubiquitous. Like all saehly programs, there
was a big personal investment in the effort torlebr it had a steep
“learning-curve,” as we say. The investment in gftbat people made
just learning how to use illegal copies paid offiwehen the Word-Star
company began to crack down on infringements. Hadd¥&tar not been
SO easy to copy, and had not so many people bésgitid doubt it
would have gained the market share it had in ita@wears.

These days, the benefits of the “Word Star effexs,1 call it, have been
converted into a useful marketing ploy. Makers irely give away
simple striped-down versions of complex programsetl them
inexpensively to convert entry users into a mafiefull-fledged
versions. If you go to the trouble of learning htmause a free program,
chances are you'll buy it when you want to upgrade.

The above analysis is less true when applied remiment items, like movies
and music, but distributors have begun to institvags by which prospective
purchasers may view or listen to samples of itamthé marketplace. The



purpose in this, of course, is to give the purchasafidence in his purchase and
to offer a ready way to consummate a sale. It elddhat other services available
to purchasers of copyrighted materials will hefptlie consumer toward making a
legal, rather than an illegal transaction.

Just about everyone who has a special interestppright has read one or several
histories of the subject, and knows copyright asrées of conflicts between
established industries that want to keep theiripcehters for themselves in the
face of challenges from new technologies.

Copyright conflicts are akin to turf wars. As eaww technology is invented,
new possibilities arise for marketing. These ae-known stories, so I'll omit
them in this talk.

Rather, let’s look briefly at what I'd like to cdhe “Culture and History of
Infringement.”

For the moment, let’s forget about the financiatiasts of copyright ownership
and ask what are the social causes and consequ#noessive infringement.

My first observation (None of this is new.) is tiafringement generally tracks
along lines of age, social standing and econonaisscl

Generally, the younger you are, the less regarduaddrstanding you will
probably have for the social, political and economestitutions of society.
The more impoverished you are (up to a point) tleeentikely it is that

you will take advantage of opportunities to usertmilts of other
people’s works without securing permission or withpaying a royalty.
You can't teach respect for intellectual propeayhildren — they are born
believing they own everything.

In addition, there are cultures where creative wdn&long to the people
as a whole and no protective copyright is clainretheir behalf. These
works evolve and are distributed without any tratisaal basis such as
barter or exchange for their use. In particulan thinking of intangible
properties like folk, religious, tribal and othesular musical expressions,
but also oral traditions of story, song and poetry.

Copyrighted works, such as images or charactetex) ofierge into the
cultural vernacular and are used as personal esipeesymbols — as if
there are no rules that might apply to such nonstational applications.
In effect, they've become integrated into a folkdition and are viewed as
independent of the local economy.



These factors manifest on national or geopolitieatls too. Countries
that are suffering economically may be more pranignore the
distribution of unlicensed products. But so willwig founded countries,
or countries in or emerging from third-world status

It is no surprise, then, to discover that during 1®th century one of the
more flagrant infringers of European intellectuadjgerties was the United
States. At that time no international treaty exidtetween them to
regulate commerce in intellectual property, soitifiengement went both
ways. In Europe, for instance, American writerseveublished without
permission. People were quick to take advantadgei®foop-hole in
international law.

Everything humans do has significance, use and imgadust because
illicit commerce in intellectual property is commandoes not follow that
nothing of intellectual or cultural significancaispires because of it.

Through this process the United States was absp(birporting — if you
will) the cultural values, fashions and mores ofdpe. Europe, in turn,
was absorbing American themes, many of which wewed romanticized
fabrications of the challenges (and adventuresleseimet in cultivating
the “Wild West” and of the heroic figures who imped the outlines of
civilization there. It seems likely that these exighes of ideas and visions
helped stimulate the massive waves of immigratiat poured into the
United States and aided our evolution into the cencral and
manufacturing giant that we became.

Another factor may apply: Copyright and its nemgsisingement, are
products of cultures that value the rights andtorgy of individuals.

Many recent commercialized societies are built ufpamdations based on
the Western Enlightenment, upon the building brickidividualism and
its child, the Corporation, and rely on those systiéc economic theories
where ownership is crucial.

This notion of ownership, key to the western etlwod to the proselytizing
ethic that is so closely associated with its cabhistory, may not have
been absorbed equally by all levels of societylliplaces. Infringement in
these places may well be an idea that has no ngeanis not well
understood. On this level were | to take your goid, I'd have it and you
wouldn’t. But were | to copy your DVD, though | nighave it, so would
you. Where is the loss?



| imagine you already know where I'm going withshihread. When | told my
friends and colleagues what was on my agenda flaytdo a man they all
thought it peculiar inasmuch as China, as they, saigtputed to be especially lax
in controlling their more notorious resident infyers.

On one level | find this an odd observation; | knibvere are many people in the
US who don’t think twice about copying and usin§ware and other intellectual
properties. As a distant observer, abstractlyjd fnyself not especially bothered
by small-time infringement. | attribute these pheena to what I call “market
imbalance” — where copyright owners have not sigfaég been able to capture
potential markets. But when offered an opportutotyeceive a “free” (infringed)
copy of an expensive piece of software, it makeseng uncomfortable and |
always refuse it. I've asked myself why | do ttaagd think it is because | have
advocated stronger user rights — Fair Use, andrslo. fif | expect owners to
honor the rights of users, one must expect theasev— users must honor the
legitimate rights of owners. But what path is toféowed when copyright
owners never want to acknowledge the rights ofa’s&hat is a question | cannot
answer.

For one thing, historically, trends in infringemendy well testify to an unequal
balance in the nature of production and consumpfantellectual property. All
things being equal, like water, such propertiestwaiseek their own levels of
saturation. If demand and prices are high whertdisé of production is relatively
low, we should expect to see infringed producesapm secondary markets.

Another thought: If we are so committed to reduaginfgngement outside of the
United States, why is it that there is no strongesponding effort to achieve the
same goal in the US? As I've already suggestedhagpsrinfringement is the
“grease” that helps turn the gears of inventiom, ae’d prefer to have it work at
home rather than elsewhere.

Enough of my musings: For this talk, | promised aifyaot to be especially
concerned with dollars and cents, or about thettinotine” of ASCAP and
similar commercial interest societies.

Instead, let’s project what the cultural and ecolroronsequences might be when
so many American-produced products — includingvgfe, movies, books, and
music, find their way into the world’s market place

From the American perspective (the only one | halvege several consequences:
American ways, fashion, themes and values will bezauch more

familiar entities abroad — even if they are expibiteheavy doses of
fictionalized fantasies — maybe even because of it.



By example, American movies and related works mayentikely inspire
young musicians and artists and film makers to dbepreact to
American models. This, | understand, is alreadyrbeqg to happen. In
this way production of intellectual properties va#tek and find world-
wide markets. Creativity may no longer be so tigbtbund by national or
ethnic boundaries so that new production centedshaarkets will thrive.
When royalties are expected to be paid on the ndesale of local
products, the mechanism and ethic of copyright syhead to protect
imported works. In a word, countries that begare(aay or the other) as
importers of intellectual properties may evolveirkporters.

Until then Americanisms will be implicit in thesaports. As you know,
we have a tradition that values self-criticism (f@s also a product of our
inherited individualism), unfettered access to infation (well, almost)
and a press, which when at its best, is free fromegiment interference.
These values often emerge as leitmotifs in highvdreovies about love,
sex, history, conquest and heroic valor, amongratandard-fare items.

Of course this culture-trade simultaneously workeultiple directions:
Just the other day | read two articles in the NewkYTimes about how
Western Classical music instruction is becomingaasingly popular in
China. Accordingly, more and more Chinese musicaescoming to the
West for professional training. Perhaps in the fafcinis example,
American public elementary schools once again eacoaxed into
making music an essential part of their curriculum.

Constitutional Basis for Copyright in the United States

I’'m told that one of your tasks here is to learmsthing about how to control
infringement of intellectual properties that ocourline. | can’t provide
techniques to help you; all | can do is to give gopoint of view.

| don’t want you to leave with the impression thatipport infringement. The
copyright scheme and its obligations are cruciauonational welfare and to our
status as a creative country. The above notwitdstgnl do want you to know
that there are beneficial “unintended consequentted’accompany the presence
of secondary markets for infringement, and theg ihcumbent upon copyright
owners to decide what to control and what to ignore

Many would have you think that the question of ngang infringement is painted
in the stark shades of black and white. In realitig a tapestry knit together of
many tones and hews.

Strategic thinking is sometimes needed to decidm wseful copyright policies.
The more industries close down infringement anchplaontrols on the use of
copyrighted materials, the more they tend to iritite creative spirit that is



prerequisite to producing meaningful new workseftiect, to some extent
managing intellectual properties too tightly cawkd off potential sources of
inspiration and creation.

Mechanisms intended to keep this balance alivedgndmic are written into the
US system of copyright management, and find theixipate roots in the
Constitution of the United States that was sigmetl/i87. So let’s take a brief
look at what was set up back in the 18th century.

I’'m going to quote the one passage in the Consiituhat refers to
copyright:

“The Congress shall have the power ... To promote the Progress of
Science and Useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and
Discoveries.”

Here are some basic questions:

Why does copyright deserve a place in the foundogument of a new
country?

--Because it promotes growth and creativity: Itrpodes the
“progress of science and useful arts,” as it id.sai

--Because copyright exists primarily to benefit dointry,
subsequent laws and judicial determinations atdihse placed
the national interest above those of particulaugtides.

In so doing, our legislature has carved out sewedptions to the
“exclusive right” authors and creators were givehie
Constitution.

The first such “exception” is in the Constitutidsdlf. It says that
the “exclusive right” authors receive will last fadimited time. It
IS not perpetual.

Why is this right limited in its duration? | seedwmportant reasons:

It provides creators incentive to continue creatlhgopyrights
expire, authors will keep themselves busy creatiewy works.

When the exclusive right expires, the creation gosthe public
domain. There, it may be used by anyone who wamasd it is
presumed that eventually it might be recast andgba into a
newly copyrighted work that starts the stream ohegs all over
again. As far as | know, if a work is in the Puldlomain in the
United States, it is in the Public Domain world-eid

10



What is the nature of the “right” given to writeasd creators?

This is important: it is a license. It does notngiig ownership of
the sort that people may have in tangible propdikg,a diamond
ring, which can be perpetual.

Some people claim that making copyright expirenisigjust
“taking of property” because it is done withoutigidl review. But
copyright is not “property” — despite our term ‘&fiectual
property.” It is a right granted by the government.

Without that exclusive right given by the Consiat and if not
covered by state copyright laws, once releasedyria would be
freely available to anyone. You may think of suatrkg as being
born into the Public Domain, but immediately traaneéd to their
authors who were given rights to claim (or notlaim) their
copyright. That’s how it worked originally. (Nowy conformity
with the World Intellectual Property OrganizatioiVIPO), authors
no longer need declare their copyright interesh@ir creations. It
is theirs automatically.

What kinds of works qualify for copyright in the lted States?

Copyrighted works have to be “original.” As | unsieand it,
“originality” is a requirement only in the US andthe United
Kingdom. Originality means that the copyrighted kgomust be
significantly different from other works. “Origing}” is not the
same as “Creativity” — a calling that is always tasult of a
subjective judgment.

Works must be fixed in form — written on paper,ared on tape
or disc, formed in some material substance likaestmetal or
clay, or, if ephemeral, then documented somehow.

A work can be a compellation of other works — el¢hese other
works are already copyrighted — as long as theyised with
permission. It is the structure of the compellatioat is the new
work, not its component parts.

An authorized revision of a copyrighted work, l&enovie or a
translation, or an annotated edition can be copyeid)

What works don’t qualify for copyright in the US?

It is important to know the difference between vgotlkat may be
copyrighted and those that may not.
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Here are some types of work that cannot be coptgiim the US.

Works that are already in the Public Domain.
(But new adaptations of public domain works ar¢adle — like so
many of Disney’s classic animated features.)

Works authored by the US government.
(But not those parts that reproduce copyrightecke/bly others.)

Facts are excluded, such as sports scores, stobkmgye records,
and telephone directories --

Recipes, procedures, and works that are not fixédrm, like
lectures, live performances, etc.
(Unless they are transcribed or recorded — anefibie, fixed.)

A style or an aesthetic. You can’t copyright CubigmNorth-
West Coast Indian, or, for that matter the styl€binese art. You
can, however, copyright specific works done in tirishat style.
While copyright may not be used to protect a “styleade Mark
or Trade Dress might.

Ideas, by themselves, cannot be copyrighted: Bhmsast
important: Listen to Thomas Jefferson (oli’rpB*esident) on this. |
paraphrase:

An “idea” cannot be exclusive property because
everyone can possess it at the same time. ldeas
should freely spread from one to another over the
globe. Like the air in which we breathe, Ideas are
incapable of confinement or exclusive appropriation.

How does one protect an idea? The recipe for Cata i€ not
copyrightable. It is an idea. To protect it you trkesep it
confidential. Because they have commercial valueh $deas are
known as “Trade Secrets.”

12



The Copyright Bargain

As already mentioned, the US theory of copyrighs Wailt to balance the
interests of the public with those of copyrightdets. This balance theory
exists to insure that our mission to promote tlogpss of science and
useful arts is fulfilled. In the early years theipd of copyright lasted only
14 years, renewable for another 14 years. Thenggteriod for a work to
enter the Public Domain therefore was reasonalyt séo the public had
relatively quick access.

But, as time passed, and the period of copyrigist eagthened, the most
recent works one could use from the Public Domaitaeine ever more
distant. Consequently it became increasingly ingrdrto over-ride the
exclusivity of author copyrights. The notion of Fdise was finally
codified in the Copyright Act of 1976. (We'll disssl “Fair Use” soon.)

Copyright vs. Trademark: Rock and Roll Hall of Fame

Sometimes it is difficult to draw the line betwesmmexcused use
and an illegal use of copyrighted materials. Herere vexing
example:

A photographer named Gentile took a picture ofiilke Pei
building erected for the Rock & Roll Hall of FanreCleveland,
Ohio and sold posters bearing his photograph h@gn.nited States
it is legal to claim copyright of photographs of nk® of
architecture even though no permission was reqdi@steeceived.)

The Rock and Roll Hall of fame claimed that the tolgoapher was
violating their trademark which was vested in thmiilding and its
design. They won an injunction permitting theme@s Gentile’s
stock of posters.

A trademark, as you know, identifies a firm and wagks
produced by that firm. It offers a guarantee tostoners that the
products they buy are being offered by the tradkroamer. To
the Hall of Fame, the photograph, as a trademangljed that the
photograph in question was a commercial offerimgc8aned by
the Hall of Fame — and thus they maintained thabitated its
trademark in the building.

Eventually, the court, found for the photograpférey reasoned
that not every use of a trademark automaticallydictes as a
claim to assert that a product is the creatiomefdwner of the
trademark. Moreover, the court found that the po@pher had no
intent to misrepresent the origin of the photograpid
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acknowledged that the public did not think thatphetograph was
representing itself as a trademark or product efntuseum.

In “Trade Mark” and “trade dress” cases the digtorcbetween
commercial signage and the right to copy, wherohetous, tends
to be subtle.]

Our copyright laws define two main areas that oféatively clear
exceptions, or limitations to copyright. But, ndwat many works are
being distributed on-line, digitally, new opportties for confusion and
new ways to interfere with the public’s right ofcass are emerging.

The First Sale Doctrine and our Digital Future

The first of the exceptions I'll discuss is covetsdwhat is called
the “First Sale Doctrine.” It is a limitation on@gright that was
defined by the US Supreme Court in 1909 and callifighe
copyright law of 1976(Section 109)

The First Sale doctrine is a clear limitation oa topyright
holder’s exclusive privilege to control what happé¢o his work.
When a copyrighted work is published and offeredstde — a
book, a record, a tape, a DVD disk, etc., accortntpe First Sale
Doctrine the owner has the right to lend it, oribkht, or just give
it away — as long as he does not reproduce itdiar ar license.

Even so, there are some occasions when the us#renas
right to reproduce a work for personal use — aswie
copies it or parts of it for further or future syyés when
someone might copy an article out of a journahm t
library to take home. [check this]

[Another example, decided by the Supreme Counhasih
as the Betamax Case. People are allowed to recoviem
and television broadcasts to “time shift” watchthgm.
This gives them an opportunity to watch them laié&ey
are not permitted to build up archives of recordemyrams
and movies however.]

[l own a relatively large collection of movies kerded
over the years to watch later, but | never didagetind to
watching them. Have | built an archive, or are teely
there for time-shifting?]
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Libraries depend on the First Sale doctrine to leooks to their
patrons and to receive books as gifts; stores matylrooks or
video tapes in the same way.

Unfortunately, publishers — these days an aggredstvw looking
for new ways to increase their income — have beguee First
Sale as a strategy designed to cheat them outenfa sales.
One director of a publishing interest group callbdary book
lending a kind of “theft” because libraries allovora than one
person to read the same copy of a book.

Public Libraries and the First Sale doctrine areial and
powerful institutions of a democratic society. Tiveyprovided an
inexpensive and an extensive means of offeringsacie
education, to literature and to research materials.

Immigrants, especially, depend upon the publialipito help
them improve their status as new members of ouegoc
Moreover, it instills in readers a respect for b®akd learning and
for the promises and benefits they offer.

One would expect that publishers would realize thatlibrary
tradition turns today’s borrowers into tomorrowisstomers.
Publisher associations might do themselves a faeoe they not
so short-sighted, greedy and temperamental.

It would not be difficult to imagine what kind oaithage the loss
of the First Sale Doctrine would cause. In a wdrd,ould come
near to disabling our tradition of universal acdesthe history of
thought and to the published results of those wely choose to
express themselves in the arts, sciences andgsdaditid who create
so many self-help resources vital to emerging @itz

The on-line environment. Site licensing.
Today, anyone who walks into the New York Publibriarry, for
instance — be he homeless or a millionaire — cad jeurnals,

newspapers and books of his choosing. In additierhas free
access to many on-line sources of information.
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Public libraries have been quick to bring the infation
revolution to their clients. They have purchasee lstenses to
resources of key importance to their patrons, ntdrwhom are
still attending school. Often connections may belenaom any
internet portal.

But the sale of licensed resources, as convengetitey might be
for their consumers, also serves as an end-rumdrihe First Sale
Doctrine. In thus subscribing, the library is ceglits management
and curatorial responsibilities to outside authesitin return they
receive a broader selection of resources thanrthglit otherwise
have been able to manage, and receive the behafiboating
their valuable shelf-space to other uses. In sases; however,
the cost of access is being shifted from the ligras an institution,
to individual readers as patrons.

This is not altogether good news. In such an oaéinvironment —
through contract — the copyright bargain may edss#altered. The
entitlement of the public to free access may edmlghanged to
one that relies on permission and license instéaa the exercise
and fulfillment of Constitutional rights. The “rigg? model is
being set up to be overtaken by a “transactionaitieh.
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The same conditions apply to reading researclatiiez and
looking at image databases on line at home. Wimiére
databases are considered useful by people for vewoess rights
are paid by their employers, their use is encouaathe
development of strata and enclaves of users wHdawie
differing or preferential access rights — or justrights at all.

In addition, the top-down nature of managed on-lasources
tends to concentrate the power to manage andhesiit into fewer
and fewer hands. This way, it is easier to coritrelresources
people want to use than it was when works werdatai
principally on paper.

Preserving and archiving the records of the pastusial to
modern civilization. Analog records (be they oms&t@r paper),
when left alone, tend to survive because either &éne robust, or
because there are so many distributed copies of. tbBgital
records, however, because of their relative unigegand
fragility, if left alone, tend to self-destruct adsappear.

We can adapt this observation to suggest thatatligitormation
may more easily be manipulated to alter and retiséistorical
record and to encourage political conformity, wigggper records
will more likely preserve the historical diversiy opinion. The
specter of George Orwell’'s 1984 haunts the futfir@neine
resources.

The future of on-line distribution may be an unéordte one, in my
view. No doubt, we will suffer the consequencesofeased
dependence upon hierarchical access rights — stoenacy of
access, if you will — and with it a continual dimton of the
effectiveness and exercise of the First Sale Duetri
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the public domain. “Alice” is a perennial favoriteten
read to children by their parents. But as an e-bhokas
sold under license. You didn’t own the disk, yodyon
received a bundle of rights that permitted youde i in a
limited number of ways. In this manner it was imraun
from the privileges of the First Sale doctrine.

[The license specifically prohibited the user freeilling
the disk, from lending it, and so on. The user alas
prohibited from reading it aloud to anyone who colékar
it. ’'m certain that either it was not a populant or
readers routinely ignored their contractual oblmyad.

[The consequences of massive distribution of readin
matter via the e-book not only discouraged intespeal
communication, but reduced access to literatuee in
stratified manner. Wealthier people, if they folwsmine use
for it, might be tempted to buy it, but poorer pleomight
not acquire such works or players. If the selectifiared
works of great popularity that was otherwise inasdae,
no doubt some enterprising individual would crao t
protective code and distribute illegal infringegs.

[In this case, of course, all one need do is td &rcopy of
“Alice” on-line, since it is in the public domaiifihis story
suggests that we keep in mind that respect for ragipty
for better or worse, is a function of the degreéaohess
by which it is administered.]

We have been speaking of the importance of pubbess to
copyrighted materials. Ironically, broad public ess ultimately
results from our respect for the institution of goght. But respect
for copyright is fragile.

There is a tendency for copyright owners to abhee t
privilege when demand increases and to extorttfessare
far above the costs of production, distribution argdected
profit. Earning respect then becomes a function of
maintaining a reasonable market. Loss of resped¢héo
market can become endemic, a cancer that spreads
throughout similar markets where supply or costs ar
unbalanced.

For example, when re-licensing an image for a s¢icon

edition of a book, the price for that image’s seton
appearance may well increase dramatically. In sasks,
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licensors are taking advantage of their monopolhat
image and in the knowledge that the author’s chigice
limited.

Whenever supply or demand is radically unbalanaed,
motive for infringement or counterfeiting existseWave a
saying: “Information wants to be free.” Everyones lnés or
her own interpretation of its meaning; but in tleerent
context let’s take it to signify that when demasdhigh and
accessibility is low, in one way or another, infaton (or
just about anything under the constraint of artfic
scarcity) will find ways to be distributed in seciamy
markets by replica or counterfeit.

Attempts to control such secondary markets ultilgate
prove futile when the real problem lies in the
administration or fairness of the primary market.

The above comments probably apply equally to
information resources and manufactured goods —ceslye
those where the demand for them is a functionaf th
branding or the popularity of a trademark emblamsuch
cases the intangible value of the mark may ovemwhel
value derived from production, quality and otheofjir
factors for the tangible item.

Turning to my own center of expertise, | suggeat thles
of access to electronic media should not be sdeiraot of
users as to cause massive disrespect for thogetiosts
that control it. It is important to understand and
acknowledge the variety and depths, not only ofntiaeket,
but also of societal needs. In the end, it is pobpbeore
effective to adopt a realistic attitude than toexeh
steadfastly to an idealized one.

Exceptions to Copyright: Fair Use

The other area of US copyright law that offers legaeptions for
the use of works under copyright is known in thed$SFair Use.”

Fair Use is written into our copyright law. It pides a broad or
(depending upon how you interpret it) a narrow @xica to
copyright for the purposes of education and sckblgr
commentary and parody, and reporting.
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These are all areas in which we believe use of ngipyed
materials without having to request permission imaynore
important to the good of the country or its needkimowledge than
honoring the exclusive rights of copyright holdershich may, at
times, mitigate against this mission and curtael spread of
important information.

Here is the nut of the statute:

... the fair use of a copyrighted work, including such use by
reproduction in copies or phonorecords ... for purposes such as
criticism, comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not an
infringement of copyright... (Section 107)

Under Fair Use teachers may reproduce materialss®in the class-
room, may create projection slides or digital imnsgéth which to
teach.

Anyway, that’s the way it was intended to be. Themgs Fair Use is
being picked apart by attorneys representing cgpytolders who
are threatening educational institutions (and aheith potential
infringement suits. To protect themselves, colleyss universities
are closely monitoring how their departments uskaoilect
copyrighted materials in class and elsewhere. Sorastthey have
established budgets to pay for rights managemehhawve
abandoned the hope of claiming Fair Use, altogether

| tell you this, of course, because it exemplifi@sv the strict
administration of copyright can be destructive -eum case, clearly
destructive of our will to advance Science and Uls&fts. Fear of
infringement prosecution, justified or not, putshéll on exercising
the freedom of expression that reporters, teadmscholars
formerly took for granted. In my field, teacherscercould show and
discuss anything they wanted and in the procedd awicture
archive for future use.

That is still true, hypothetically; but under thenstraint of copyright,
teachers may soon be prevented from choosing asigruieg their
own curricula and selecting the works they wardhow. Archives
may have to be licensed. This kind of obstruct®largely based on
price or upon unreasonable demands by the crehemsselves, or,
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more typically, by their heirs in copyright whosenpary goal is to be
paid.

The fault may be attributed to the tendency to caowlifiy everything
under the sun. Nothing has value except to thenektean be treated
as a commodity. Commodification drains value frdhthangs and
leaves them with ersatz merit, worthless emptylsioéino use to
anyone.

That said, in recent years efforts have been nageotvide
unobstructed access to many images and resouredscér
teaching. An on-line consortium of image providensder the
guidance of a major non-profit foundation have datid
what would have been fair use privileges to repatab
institutes of higher education. | won’t describaitletail
here, but will happily discuss it afterwards, ikad.

All this occurred because many copyright holderh&éUnited States
never really acknowledged that the claim of Faie W&s as a right.
Copyright owners tend to view Fair Use as a looje imat must be
closed. Copyright holders in general never viewealdning Fair Use
as a patriotic or Constitutional obligation, th&tas part of the so-
called “copyright bargain” imposed on them as aditoon for which
they received, in return, their “exclusive” privgies as copyright
holders.
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Not willing to give it a name, owners tended novigwv Fair Use as a
legal exception to copyright. They refuse to dadl fright.” Rather, if
anything, they call it “Market Failure.” That’s kkcalling “Global
Warming” “Climate Change.” The “copyright cartel&s | call them)
think of all such exceptions as a kind of Wild Wege for calls of
“Eminent Domain,” that is, as territories to be qoared and
absorbed under their hegemony.

As far as | know, not one single significant officé a copyright
industry — film, music, publishing, etc. has evablicly
acknowledged that honoring Fair Use was their natior any other
duty. Nor have they accepted that Fair Use (ansister, the Public
Domain) was part of a “copyright bargain.” Ratlteey view their
lack of control in these areas as a “tragedy.”

Absorbing the Public Domain

The Public Domain, too, proved not to be immunth&voracious
appetite for conquest — a kind of neo-colonial @vde. A few years
ago, under the inducement of the Walt Disney Comgand others)
Congress approved a twenty-year extension to thedef
copyright.

How does an extension of copyright affect the Rubbmain? Well,
works in copyright scheduled to enter the Publieriam will now
have to wait for another twenty years to passin{o

Many copyright holders approved, but they neversatered that, at
most, only a fraction of a percent of works undgpyeight actually
produce a profit. The vast majority of copyrightedrks just wallow
away with no way for anyone to locate their authbisw, unused
and unusable, tragically, these works are unavaikabcreative
minds until they enter the Public Domain. In a widng Copyright
Term Extension Act may have stolen the birth-righto many works
that now will never be created.
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So, what is the Public Domain? Copyright ownersteay the Public
Domain holds all those works they can no longetr@bnBut, in

truth, the Public Domain is the breeding groundrfew works, where
creators discover a potential for continued crégtiv presume that
most people here are familiar with Walt Disney’saranimated
features. Well, nearly every one of them tracesoibés to stories that
had passed into the Public Domain where they weaigadole at no
cost and where nobody was going to interfere watlv they put them
to new uses.

Isaac Newton, whom everyone knows was the firgiegcribe the
workings of gravity scientifically, acknowledgingstdebt to the past,
at one time famously said thati&€ had seen further than others, it
was only because he had been standing on the snsuafigiants.
The phrase, as famous as it is, as it turns oteésdzack to the middle
of the twelfth century.

Cutting twenty years off the Public Domain is li@meone cutting
off your toes: you can still walk, but it is unligeyou’ll be able to
dance.

All Stories End with a Moral
No doubt you've guessed it already; there are radaathis story:
For intellectual property users:

This is the most uncomfortable place to be. We lzave
expression in the United States: “To be caught eetwa rock
and a hard place,” which means that there is pueditile
room in which to turn — you are stuck. My geneiliee is to
respect the legal rights of others — to the begbaf ability.
Beyond that, work to make copyright laws friendiexd more
convenient for you to use. Work in the directioadag to
self-respect.
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For intellectual property owners:

Acknowledge and respect the balance between tlasmde
society and the rights of owners in the use ofledttual
property. Preserve and fortify the tradition ofettéred
access to the arts, to literature, commentary aehdlarship.
Balance this access with a just enforcement oflautieial
property policies in the knowledge that moderagzined
benefits encourage creativity and creativity underhe
wealth of the nation. Take the long view. Remembfr:
rising tide raises all ships.”

Moreover, don't allow the terrible power of newheologies
to upset this balance in favor of instant profden’t permit
them to overwhelm the control of the knowledge-babkey
manage. Technology is a tool, not an end in itself.

Don't suffer the creation of dynasties of ownersuial
colonial fiefdoms that aid owners at the expensesefs.

In a word, be modest in your needs, gracious im you
administration, and generous in your bequestsdsetiupon
whom the intellectual, cultural and scientific falations of
society rely, and, above all, do not forget the peeds of
those who are about to inherit the future. In neetat all,
they’ll be managing the present.

Robert A. Baron, P.O. Box 93, Larchmont, NY 10538
Email: robert@studiolo.org
Robert's Home Pagéittp://www.studiolo.org/index.htm
More papers on intellectual properhttp://www.studiolo.org/index01.htm

24



25



